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Abstract
On 1 October 1991 the Resource Management Act 1991 came into force in New
Zealand ushering in a dramatically reformed system of environmental protection
and natural resource management. The legislation created an integrated policy,
planning and decision-making structure covering the use and management of
land, air and water, guided by the central purpose of ‘sustainable management’.
Subsequently various forms of the sustainability principle have been incorporated
into the management of forests, fisheries, energy, bio-security, hazardous substances
and genetically modified organisms. Integrating the principle of sustainability into
domestic environmental legislation in a way that was binding on decision-makers
and enforceable in the courts was both innovative and challenging. There have
been successes and failures in this 30-year ‘experiment’, and the present govern-
ment has now initiated a full review and law reform process to overhaul New Zea-
land’s environmental law. New Zealand’s experiment continues, and the current
reform proposals provide an interesting case study on reform of environmental law
and policy.
I wish to dedicate this article to Professor Toshifumi Sowa on the occasion of
his retirement. I have enjoyed a long and rewarding professional association with
Sowa-sensei, who I regard not only as an esteemed academic colleague, but also
as a valued friend.
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1. Introduction
New Zealand has a long history as a global leader in legal and social re-
form, including being the first country to achieve active ‘universal suffrage’
in 18
（１）
93, one of the first to provide universal public education and medical
c
（２）
are, the introduction of a national ‘no fault’ insurance scheme for personal
injury by accid
（３）
ent, and a progressive grievance resolution process to ad-
dress past injustices suffered by Mā
（４）
ori. New Zealand’s 30-year ‘experiment’
to implement far-reaching environmental law reforms reflects the nation’s
history as a ‘legal and social laboratory’. The core element of these law re-
（１） NZ Govt., New Zealand History ‘Women and the Vote’, available at
https ://nzhistory.govt.nz/politics/womens-suffrage, and ‘Universal Male
Suffrage Introduced 19 December 1979’, available at https ://nzhistory.govt.
nz/page/universal-male-suffrage-introduced
（２） NZ Govt., New Zealand History ‘Education Act passed into law, 29 No-
vember 1877, available at https ://nzhistory.govt.nz/page/education-act-
passed-law ; and Social Security Act 1938（NZ）（established government-
funded healthcare）.
（３） The Accident Compensation Act 1972 established a national accident in-
surance scheme, initially for injuries to employees and motor vehicle acci-
dents, but later extended to all persons suffering personal injury by accident
within New Zealand. The current legislation is the Accident Compensation
Act 2001. See also NZ Govt., Accident Compensation Corporation, ‘Our His-
tory’ available at https ://www.acc.co.nz/about-us/who-we-are/our-history/
（４） Māori are the indigenous peoples of New Zealand. The Treaty of Wai-
tangi Act 1975（NZ）establishing the Waitangi Tribunal as a standing com-
mission of inquiry to investigate and make recommendations on claims by
Māori relating to actions or omissions of the Crown alleged to be in breach
of the Treaty of Waitangi 1840（‘Te Tiriti o Waitangi’ in Māori）, arguably the
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forms was the Resource Management Act 1991（RMA）that came into force
on 1 October 1991.
The enactment of the RMA followed an extended period of consultation
and expert analysis called the ‘resource management law reform’（RMLR）
process, which commenced under a newly elected Labour government in
19
（５）
84. The RMA attempted to create an integrated policy, planning and deci-
sion-making structure covering the use and management of land, air and
water, with the central statutory purpose（in s 5（1））of promoting the ‘sus-
tainable management of natural and physical resources’. Other legislation
followed, incorporating various forms of sustainability objectives into the
management of natural resources such as forests, fisheries, energy, bio-secu-




When first enacted, the RMA was regarded as world leading, being the
first time a state had attempted to comprehensively integrate the normative




（５） D Grinlinton, “Natural Resources Law Reform in New Zealand - Integrat-
ing Law, Policy and Sustainability”（1995）2 AJNRLP 1 esp. at 1423.
（６） Forests Act 1949（NZ）（as amended by the Forests Amendment Act
1993）, Part 3A, s 67B（sustainable forest management）; Fisheries Act 1996
（NZ）, s 8（sustainable utilization）; Conservation Act 1987（NZ）, s 6（conser-
vation of natural and historic resources）; Hazardous Substances & New Or-
ganisms Act 1996（NZ）, ss 46（protection against hazardous substances
and organisms）, & Energy Efficiency and Conservation Act 2000（NZ）, ss
5 & 6（promotion of energy conservation and use of renewables and sustain-
ability principles）.
（７） Grinlinton, op. cit. n 5 at 1623.
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• the formulation of government policy and strategic planning,
• the development of local government plans and rules, and
• the operational decision-making in relation to specific development pro-
jects and generally in the uses of land, water and other natural resources.
Many of these reforms were experimental in terms of both their novelty
and scope, and have been the subject of ongoing judicial interpretation and
legislative amendment. Many aspects of the RMA have also received criti-
cism. For example, the meaning and effect of the central ‘sustainable man-
agement’ purpose has been uncertain and controversial. There have also
been many significant failures in implementing the original intent in areas
such as access to justice, formulation of policy and planning, environmental




This article focuses primarily on the sustainability issue, and in particular,
the extent to which the RMA and related public policy and legislation has
successfully integrated the principle of sustainability into environmental
management and decision-making. It examines judicial and regulatory re-
sponses to the interpretation of the RMA purpose of ‘sustainable manage-
（８） See, e.g., EDS, Reform of the Resource Management System: A Model For
The Future（EDS, Auckland, 2019）available at 7071 ; Hon. Tony Randerson
QC and others, New Directions for Resource Management in New Zealand :
Report of the Resource Management Review Panel（Ministry for the Environ-
ment, Wellington, June 2020）（‘Randerson Report’ or ‘Report’ as contextually
appropriate）at 1416, D Grinlinton ‘Integrating Sustainability into Environ-
mental Law and Policy in New Zealand’, in K Bosselmann, D Grinlinton and








372（372） 法と政治 72巻 1号 （2021年 5月）
ment’, and the extent to which the statutory purpose provides for a ‘strong
sustainability’ appro
（９）
ach comprising hard environmental bottom lines - as
was the original legislative intent. Finally, the article summarises the major
reforms that have been proposed by a number of government agencies and
other organisations. These recommendations also examine the meaning of
sustainability and the extent to which environmental ‘bottom lines’ and
‘strong ecological sustainability’ can be provided for in such legislation.
2. The underlying/guiding philosophies of the RMLR process
As with many other jurisdictions, impetus for reform of environmental
laws and policies had been growing in the 1970’s and 1980’s, with interna-
tional statements and instruments such as the Stockholm Declaration 19
（10）
72,
and the release of the Brundtland Report（‘Our Common Future’）in 19
（11）
87.
Such impetus was also felt in New Zealand with calls for improved environ-
mental laws and policies, better coordination between government agencies,
and greater opportunities for participation in environmental policy and deci-
sion-making by NGOs and individu
（12）
als.
（９） ‘Strong sustainability’ places ecology as the overarching system that
cannot be traded off, duplicated or replaced, whereas ‘weak sustainability’ as-
sumes equal importance between social, economic and environmental mat-
ters, allowing such trade-offs : Klaus Bosselmann “The Concept of Sustain-
able Management” in Bosselmann, Grinlinton & Taylor op. cit. n 8, at 103
104.
（10） Declaration of the United Nations Conference on the Human Environment
GA Res 2994, A/Conf/ 48/14（1972）.
（11） World Commission on Environment and Development Our Common Fu-
ture（Oxford University Press, New York, 1987）（Brundtland Report）.
（12） See D Grinlinton, ‘Sustainability in New Zealand Environmental Law and
論
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Against this background, a new Labour government came to power in
1984. Its two main policy platforms were neo-liberal economic reform and
environmental law reform. These objectives were immediately in tension
with each other, as economic reforms involved deregulation of many govern-
ment functions, while the envisaged environmental reforms anticipated sig-
nificant regulatory and government intervention. Nevertheless, the new gov-
ernment quickly embarked on environmental reform, engaging with a wide




• creation of a new Ministry for the Environment headed by a Minister for
the Environment ;
• establishment of an independent Parliamentary Commissioner for the
Environment ;
• creation of a Department of Conservation headed by a Minister of Con-
servation ;
• a major rationalisation of local government to facilitate implementation
of new environmental and natural resource management ;
• reform of environmental regulation into an integrated legislative struc-
ture, guided by sustainability principles.
The Ministry for the Environment was tasked with managing the adminis-
trative and legislative reforms, including the implementation of sustainable
management, in environmental law and pract
（14）
ice. The same Act also estab-
lished the office of the Parliamentary Commissioner for the Environment
（PCE）, often referred to as the ‘Environmental Ombudsm
（15）
an’. The following
Policy’, in P Salmon & D Grinlinton, Environmental Law in New Zealand
（2nd ed, Thomson Reuters, Wellington, 2018）, at［4.2.1］.
（13） See Grinlinton, ibid.［4.2.2］, and references therein.
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year the Conservation Act 1987 established the Department of Conservation,
with its own Minister, with specific responsibility to protect and advocate for
New Zealand’s ‘conservation est
（16）
ate’.
Another important element of the reforms was to reduce the numbers of
local authorities with various environmental and planning responsibilities.
The intention was to devolve much of the responsibility for planning and de-
cision-making under the yet to be enacted RMA to regional and municipal
government, with the former having primary responsibility for water man-
agement and large scale land uses, while municipal-level ‘territorial authori-
ties’ would manage localised urban and rural land use and air discharges.
This was achieved with a number of amendments to the local government
legislation between 1988 and 19
（17）
91.
The RMA had progressed through the parliamentary process to the penul-
timate stage of enactment by late 1990, at which time there was a change
of government. To its credit the incoming National government maintained
the RMLR momentum, with the new Minister for the Environment（the
Hon. Simon Upton）appointing a review group to address some of the areas
of policy difference and drafting issues before final enactment. This Group
reported back early in 1991 recommending some refinement of the ‘sustain-
able management’ purpose including biophysical ‘bottom lines’, a more com-
（15） Ibid. Part 1.
（16） Conservation Act 1987（NZ）, ss 5 and 6. The ‘conservation estate’ com-
prises over 30％ the country, including national parks and reserves, coastal
marine areas, and other unalienated public land.
（17） For a full explanation of these local government reforms, see K A
Palmer, Local Authorities Law in New Zealand（Brookers, Wellington, 2012）
at pp 3647, and 776779.
論
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prehensive management structure for the coastal marine area, and separat-
ing mineral allocation and management into a separate stat
（18）
ute.
3. The RMA as enacted
3.1 Administrative and statutory rationalisation
The RMA repealed and replaced over 50 other pieces of legislation includ-
ing those that dealt with urban and rural planning, water management, soil
protection, and air pollution matters. As well as the reorganisation and ra-
tionalisation of administrative responsibilities for environmental and re-
source management within central and local governm
（19）
ent, the RMA imposed
additional environmental responsibilities on those agencies, and also estab-
lished a specialist ‘Environment Co
（20）
urt’ to hear applications and disputes
about environmental and planning matters.
3.2 ‘Sustainability’ as the core purpose of the RMA
The central purpose of the RMA is ‘to promote the sustainable manage-
ment of natural and physical resourc
（21）
es’. All persons exercising powers or
（18） Review Group on the Resource Management Bill, Report of the Review
Group on the Resource Management Bill（Govt. Printer, Wellington, 1991）.
（19） See Grant Hewison, ‘The Resource Management Act 1991’, in Salmon
& Grinlinton, op. cit. n 12, at［11.2］.
（20） Initially a continuation of the Planning Tribunal under the pre-existing
Town and Country Planning Act 1977, this body was renamed the ‘Environ-
ment Court’ in 1996 : RMA, s 247.
（21） RMA, s 5（1）. “Natural and physical resources” are defined in s 2 of the
Act as including : ‘ . . . . land, water, air, soil, minerals, and energy, all forms
of plants and animals（whether native to New Zealand or introduced）, and







376（376） 法と政治 72巻 1号 （2021年 5月）
functions under the Act are bound by this central purp
（22）
ose.
Sustainable management is defined in section 5（2）of the RMA as follows:
（2） In this Act, “sustainable management” means managing the use, devel-
opment, and protection of natural and physical resources in a way, or
at a rate, which enables people and communities to provide for their
social, economic, and cultural wellbeing and for their health and safety
while -
（a）Sustaining the potential of natural and physical resources（exclud-
ing minerals）to meet the reasonably foreseeable needs of future
generations ; and
（b）Safeguarding the life-supporting capacity of air, water, soil, and eco-
systems ; and
（c）Avoiding, remedying, or mitigating any adverse effects of activities
on the environment.
This definition contains two main elements : First, a ‘management’ func-
tion that anticipates use and protection of natural resources enabling com-
munities and individuals to provide for their social, economic and cultural
needs. Secondly, a strong ‘ecological’ function, incorporating a responsibility
to sustain the potential of resources to meet the needs of future generations
（intergenerational equity）, to safeguard the present life-supporting capacity
（22） For recent academic commentary on s 5 see : Grinlinton, op. cit. n 12,
ch 4, para［4.3］; K Bosselmann, ‘The Principle of Sustainability’, in K Bossel-
mann, The principle of sustainability : transforming law and governance（2nd
ed, Routledge, NY, 2016）, ch 2 esp. at 7382 ; G Palmer ‘Ruminations on the
problems with the Resource Management Act 1991’［2016］NZLJ 46 ; A Daw-
son ‘Principles, participation, and proposed changes to the Resource Man-
agement Act’（2016）27 NZULR 185 esp at 189196 ; and M Pickford ‘The
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of the biosphere, and to avoid, remedy or mitigate adverse effects on the en-
vironment. Given the use of the word ‘while’ between the two main elements
of the definition, the ‘management’ function was initially intended to be sub-
ordinate to the ‘ecological’ function. This issue led to considerable debate
following the enactment of the RMA, particularly the question whether the
ecological elements constituted a hard environmental ‘bottom line’. These
issues are discussed in more detail in para［5.1］below.
The s 5 statement of purpose is followed by a number of other principles
in Part 2 of the Act that further define and elaborate the sustainable manage-
ment purpose. Section 6 sets out a number of ‘Matters of National Impor-
tance’ that decision-makers must provide for, including preservation and pro-
tection of the coastal environment, outstanding natural features, and Māori
culture and relationship with ancestral lands. Section 7 lists a number of fur-
ther matters to which decision-makers must have ‘particular regard’, includ-
ing the Māori ethic of kaitiakitanga（environmental guardianship）, efficient
use and development of resources and energy, intrinsic values of ecosys-
tems, and the effects of climate change. Decision-makers are also required
in s 8 to take into account the principles of the Treaty of Waitangi of 18
（23）
40.
（23） The Treaty of Waitangi is in a sense the founding constitutional docu-
ment of New Zealand. It established the framework for governance as a Brit-
ish colony, granting Māori the status of British subjects while guaranteeing
them continued ownership of their lands and natural resources. The precise
terms and effect of the Treaty are controversial : see Briar Gordon, ‘Treaty
of Waitangi and Māori Issues in Environmental Law’, in Salmon & Grinlinton,
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3.3 Policy-making and planning based on ‘sustainable management’
The RMA allocates responsibility for policy-making and planning between
the various levels of government, and details the various planning instru-
ments that may be issued at the different levels of government. These in-
clude ‘national policy statements’ and ‘national environmental standards’ pre-
pared by central government, ‘policy statements’ and ‘plans’ prepared by re-
gional councils, and ‘district plans’ prepared by city and municipal councils
to regulate land use issues. At every level policies and plans must ‘give effect
to’ higher level policy and planning instruments. Furthermore, there is a re-
quirement for wide consultation and participation in preparing such instru-
ments, and the process of preparing policies and plans is also subject to the
s 5 ‘sustainable management’ purp
（24）
ose.
3.4 Streamlining operational decision-making
Activities affecting the land, water or air usually require consent from local
authorities. Multiple resource consents from different consent authorities
may be required for larger developments and these can be considered in an
integrated w
（25）
ay. An assessment of environmental affects is usually required
as part of the consent application process.
One of the original objectives of the RMLR was to alow broad public par-
ticipation in decision-making. However, only ‘publicly notified’ applications
are open to objections and submissions by ‘any person’. As most applications
are not notified, broad participation is consequently quite restricted. As dis-
（24） For a detailed analysis of the policy and planning structure under the
RMA, see Hewison, op. cit. n 19［11.6］［11.7］.
（25） RMA, ss 102 and 103.
論
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cussed below（at［5.2.3］）, this limitation on public participation has been
controversial.
Decisions from council hearing committees may be appealed to the Envi-
ronment Court on either factual or legal iss
（26）
ues. Further appeals on matters
of law may be made to the higher cou
（27）
rts.
The RMA contains a comprehensive enforcement regime for breaches of
the Act, plans and consents, with ‘strict liability’ for the most serious of-
fences, and ‘vicarious liability’ for corporations and company officials. Finan-
cial penalties of several hundred thousand dollars, and even imprisonment
for up to two years, may be imposed for more serious offen
（28）
ces.
4. Other enactments where sustainability is a core statutory purpose
Following the enactment of the RMA, a number of other statutory meas-
ures incorporated sustainability objectives. The Forests Act 1949 was
amended in 1993 to provide for ‘the sustainable management of indigenous
forest lands’ on private la
（29）
nd. Sustainability principles also apply to the man-




（26） RMA, s 120. Appeals are de novo and may include disputed questions
of fact or law : RMA, Part 11
（27） RMA, ss 299（High Court）, and 308（Court of Appeal）. See also Su-
preme Court Act 2003.
（28） See generally Ceri Warnock and Karenza de Silva, ‘Compliance and En-
forcement’, in Salmon & Grinlinton, op. cit. n 12, at［19.3.5］.
（29） Forests Act 1949（NZ）, s 67B, as inserted by the Forests Amendments
Act 1993, s 3.
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The Fisheries Act 1996 incorporates the purpose of ‘［providing］for the
utilisation of fisheries resources while ensuring sustainabil
（31）
ity’. ‘Ensuring
sustainability’ is defined as ‘maintaining the potential of fisheries resources
to meet the reasonably foreseeable needs of future generations’, and ‘avoid-
ing, remedying, or mitigating any adverse effects of fishing on the aquatic
environm
（32）
ent’. While the definition allows harvesting of fisheries for com-
mercial gain, the courts have stated that when weighing ‘utilisation’ against
‘ensuring sustainability’, the sustainability purpose should prev
（33）
ail. The man-
agement of fishing is also subject to the ‘precautionary appro
（34）
ach’.
The Hazardous Substances and New Organisms Act 1996（HSNOA）
regulates the management of hazardous substances and the introduction of
new organisms into New Zealand. Section 5 of that Act requires those exer-
cising functions to provide for ‘the safeguarding of the life-supporting capac-
ity of air, water, soil and ecosystems’, and to consider the social, cultural and
economic well-being of current and future generations. These elements are
similar to the s 5 ‘sustainable management’ purpose of the RMA.
With regard to energy policy and management, the Energy Efficiency and
Conservation Act 2000 encourages greater efficiency and conservation in the
use of energy. A national Energy Efficiency and Conservation Authority
（EECA）was established, and subsequently promulgated a New Zealand En-
ergy Efficiency and Conservation Strat
（35）
egy. Section 6 of the Act contains very
（31） Fisheries Act 1996（NZ）, s 8.
（32） Ibid. s 8（2）.
（33） New Zealand Recreational Fishing Council Inc v Sanford Ltd［2009］
NZSC 54,［2009］3 NZLR 438 at［39］per McGrath J.
（34） Fisheries Act 1996（NZ）, s 10.
（35） The current strategy is : NZ Govt., Ministry of Business, Innovation and
論
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similar social, economic, environmental and intergenerational safeguards as
those in the RM
（36）
A. New Zealand’s energy policies have been recently supple-
mented with legislation that contains objectives and mechanisms to achieve
a ‘zero carbon’ economy by 20
（37）
50.
Allocation and access to minerals is managed under the Crown Minerals
Act 1991（CMA）. Although enacted at the same time as the RMA, the CMA
does not have a sustainability purpose governing allocation and depletion
rates of state-owned minerals. Nevertheless, mining developments are sub-
ject to sustainability considerations in their effects on the surrounding physi-
cal environment, as they are required to obtain appropriate land, water and
air discharge consents under the RMA.
Since 2012 decision-making on seabed mining and oil and gas activities
within New Zealand’s 200 nautical mile exclusive economic zone and ex-
tended continental shelf has been subject to a sustainable management pur-
pose similar to s 5 of the RM
（38）
A. Decision-makers must also follow the precau-
tionary approach where information is uncertain or inadequ
（39）
ate.
Other measures contain provisions for conservation protection and eco-
logical sustainability in policy and decision-mak
（40）
ing, but a full review is be-
Employment and EECA, Unlocking our Energy Productivity and Renewable
Potential : New Zealand Energy Efficiency and Conservation Strategy 2017
2022（MBIE, Wellington, 2017）, available at https ://www.mbie.govt.nz/as
sets/346278aab2/nzeecs-2017-2022.pdf
（36） Energy Efficiency and Conservation Act 2000（NZ）, s 6.
（37） Climate Change Response（Zero Carbon）Amendment Act 2019（NZ）,
amending the Climate Change Response Act 2002（NZ）.
（38） Exclusive Economic Zone and Continental Shelf（Environmental Ef-
fects）Act 2012（NZ）, s 10.
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yond the scope of this paper.
5. Problems and failures in implementing the RMA
A number of the reform aspirations of the RMA have not been fully real-
ised in practice, and its original intent has sometimes been ‘subverted’ by ju-
dicial interpretation or legislative amendment. One of the most problematic
issues has been the interpretation and implementation of the sustainability
purpose. Other problems have arisen through the complexity of the system,
in achieving improved environmental outcomes, in access to and participa-
tion in decision-making, and in compliance and enforcement.
5.1 The complexity and uncertainty of the ‘sustainable management’ purpose
The central purpose of the RMA – to promote the sustainable manage-
ment of natural and physical resources – has already been described（para
［3.2］）. As noted, the ‘management’ function in the first part of the statutory
definition of ‘sustainable management’ in s 5（2）is qualified by a strong
‘ecological’ function in s 5（2）（a）（c）, requiring policy-makers and decision-
makers to consider matters such as intergenerational equity, ecological in-
tegrity, and avoidance or mitigation of adverse effects of activities.
A subject of considerable judicial and academic debate has been whether
the matters in s 5（2）（a）–（c）constitute a hard ecological ‘bottom line’ which
overrides the preceding ‘management’ matters in s 5
（41）
（2）. If this were so, it
（40） For example : the Biosecurity Act 1993（NZ）is intended to protect and
enhance the sustainability of indigenous organisms in New Zealand ; The
Building Act 2004, applies the broader principle of ‘sustainable development’
to the design, construction and use of buildings :（s 3（a）（iv））.
論
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would mandate a ‘strong sustainability’ approach, in that it would be much
harder for ecological matters to be ‘traded off’ against other social and eco-
nomic advantages from proposed developments. This interpretation was pre-
ferred in earlier decisions by the Planning Tribunal（renamed the Environ-
ment Court in 19
（42）
96）, and was in fact the stated position of the Minister for
the Environment at the time the RMA was enac
（43）
ted. In later cases（from 1994
through to 2014）, the courts preferred a more neutral approach incorporat-
ing a consideration of both main elements in s 5, in making an ‘overall broad
judgment’ in the exercise of policy-making, planning and consent granting
functi
（44）
ons. This application of the statutory sustainable management purpose
can be seen as an example of ‘weak sustainability’, with social, economic and
environmental factors being balanced against each other with no hard ‘eco-
（41） See, for example, Peter Fuller ‘The Resource Management Act 1991 :
‘An Overall Broad Judgment’ ‘（2003）7 NZJEL 243 ; Peter Skelton and P Ali
Memon ‘Adopting Sustainability as an Overarching Environmental Policy :
A Review of section 5 of the RMA’（2002）10（1）Resource Management Jour-
nal 1 ; Geoffrey Palmer ‘The Making of the Resource Management Act’ in
Geoffrey WR Palmer Environment – The International Challenge（Victoria
University Press, Wellington, 1995）ch 5 at 145174.
（42） New Zealand Rail Ltd v Marlborough District Council（1993）2 NZRMA
449（PT）at 470, Shell Oil New Zealand Ltd v Auckland City Council（1993）
2 NZRMA 363（PT）at 10.
（43） See Hon. Simon D Upton ‘Purpose and Principle in the Resource Man-
agement Act’（1995）3 Waikato Law Rev 17 esp. at 40, where Mr Upton
states : ‘… the matters set out in sub-paragraphs（a）,（b）and（c）［of s 5（2）］
….. cannot be traded off. They constitute a non-negotiable bottom line’.
（44） New Zealand Rail Ltd v Marlborough District Council［1994］NZRMA 70
（HC）at 86 ; North Shore City Council v Auckland Regional Council［1997］
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logical bottom line’. Another related development has been the increasing
use of ‘biodiversity offsets’ where proponents of developments are required
to offset the negative environmental impacts of their activities by remedial
or replacement works in nearby areas. Such ‘offsetting’ is characteristic of
a ‘weak sustainability’ approach that regards ecological values and systems
as tradeable, displaceable and replacea
（45）
ble.
In 2014, twenty-three years after the RMA was enacted, the Supreme
Court provided an authoritative judicial analysis of s 5 of the R
（46）
MA. The King
Salmon case concerned the effect of policies in the New Zealand Coastal Pol-
icy Statement 2010（NZCPS）that proscribed aquaculture development in
a coastal area regarded as having outstanding natural character and land-
scape values. In giving effect to the NZCPS, the relevant regional plan had
classified salmon farming in a certain coastal area as a ‘prohibited activity’,
which meant salmon farming in that location was not possible without a plan
change. The King Salmon company applied to have the activity reclassified
in the plan as a discretionary activity thus allowing them to apply for consent
for their salmon farming venture. A Board of Inquiry appointed under the
RMA approved the application, notwithstanding the clear policies in the
NZCPS, and the rules in the plan prohibiting such a development. The Board
applied the ‘overall broad judgment’ approach in its decision, and this was
upheld by the High Co
（47）
urt. Leave for the Environmental Defence Society to
（45） D Grinlinton, ‘The use of biodiversity offsets in mining and energy de-
velopment : A view from ‘down under’ ’,（2017）19（4）Environmental Law Re-
view, 244265.
（46） Environmental Defence Society Inc v The New Zealand King Salmon Co
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The Supreme Court undertook a detailed analysis of s 5 of the RMA, con-
firming that the various elements of the definition of sustainable manage-
ment should be read as an ‘integrated whole’, and that the elements in s 5
（2）（a）（c）did not constitute strict ‘environmental bottom lines’ in them-
sel
（49）
ves. In considering what it called the ‘overall judgment’ approach, the
Court noted that s 5 was not intended to be a directly enforceable ‘operative’
provision, but was intended to inform the preparation of policy and planning
instruments, and decision-making under the A
（50）
ct. It would also be relevant
in determining the validity of policy and planning instruments, or where
there was incomplete coverage or uncertainty as to the meaning of such in-
struments under the R
（51）
MA. Importantly however, the Court held that the
overall judgment approach could not undermine or veto clear directive re-
quirements of policies, plans and rules that had been prepared in accordance
with the RMA, and the ‘sustainable management’ purpose in s
（52）
5.
（47） Environmental Defence Society Inc v The New Zealand King Salmon Co
Ltd［2013］NZHC 1992,［2013］NZRMA 371.
（48） Environmental Defence Society Inc v The New Zealand King Salmon Co
Ltd［2013］NZSC 101. The appeals involved questions of law that had the
potential to affect all decisions under the RMA: Environmental Defence Soci-
ety Inc v The New Zealand King Salmon Co Ltd［Procedure］［2014］NZSC 41,
［2014］1 NZLR 717 at［5］［11］.
（49） Environmental Defence Society Inc v The New Zealand King Salmon Co
Ltd［2014］NZSC 38,［2014］1 NZLR 593 at［24（c）］.
（50） Ibid.［10］［16］,［21］,［30］and［151］.
（51） Ibid.［88］.
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The Court noted that the NZCPS sat at the top of the planning hierarchy
in relation to coastal management, and played a ‘central role’ in the regula-
tory framew
（53）
ork. It considered the Board of Inquiry had applied the overall
judgment approach to approve the plan change application by reference to
s 5 of the RMA, rather than by reference to the NZC
（54）
PS. The Court observed
that the NZCPS was a “carefully expressed document whose contents are
the result of a rigorous process of formulation and evaluat
（55）
ion”. It was there-
fore unnecessary for decision-makers to resort to Part 2 of the RMA to inter-
pret the NZCPS, or the policies therein, when determining the proposed
plan change application. The Court also held that policies 13（1）（a）and 15
（1）（a）and（b）of the NZCPS which gave protection to the coastal area in
question provided “something in the nature of a bottom line”, and this was
consistent with the definition of sustainable management in s 5（2）of the
R
（56）
MA. It noted that lower level policies and plans were required to ‘give effect
to’ higher level policies such as the NZC
（57）
PS, and the uncertainty if an ‘overall
judgment’ approach was accepted would potentially undermine the inte-
grated region-wide approach to coastal resource management that the
NZCPS was intended to prov
（58）
ide. The decision in King Salmon therefore sup-
ports a ‘strong sustainability’ approach through use of policies and rules in
plans to protect environmental values and ecological integrity, based on the
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The case also has much wider application than simply interpreting the
NZC
（59）
PS. It has been subsequently held that the King Salmon approach ap-
plies where there are two or more applicable national level policy statements
to consider when evaluating whether a lower order policy or plan has ‘given
effect’ to the higher level policy（i
（60）
es）, and in regard to the interaction be-




In the context of resource consent decision-making, however, it has been
held that the overall broad judgment approach remains applicable in re-
source consent applicati
（62）
ons. RJ Davidson Family Trust v Marlborough Dis-
trict Cou
（63）
ncil concerned an application for resource consent for an aquacul-
ture development. The High Court had held that King Salmon applied
equally to s 104 considerations as it does to a plan cha
（64）
nge. However, on ap-
（59） A helpful judicial analysis of King Salmon can be found in Man O’War
Station Ltd v Auckland Council［2017］NZCA 24,（2017）19 ELRNZ 662 esp.
at［38］［57］.
（60） See, for example, comments in Royal Forest and Bird Protection Society
of New Zealand Inc v Bay of Plenty Regional Council［2017］NZHC 3080 at
［4］,［25］,［27］,［59］and［93］.
（61） Royal Forest and Bird Protection Society of New Zealand Inc v Bay of
Plenty Regional Council［2017］NZHC 3080 at［98］, and Appealing Wanaka
Inc v Queenstown Lakes District Council［2015］NZEnvC 139 at［34］,［43］
and［46］［47］. See also D Grinlinton, ‘Legitimate planning guidance or po-
tential constitutional vandalism? National Policy Statements after King Sal-
mon’（2015）11 Butterworths Resource Management Bulletin 83.
（62） KPF Investments Ltd v Marlborough District Council［2014］NZEnvC
152,（2014）18 ELRNZ 367 at［194］［202］, esp［200］［202］.








388（388） 法と政治 72巻 1号 （2021年 5月）
peal the Court of Appeal found the High Court to be in error on this point,
as decision makers on resource consent applications were expressly re-
quired by s 104（1）of the RMA to consider Part 2 matters – including s 5 –
when making their decisi
（65）
ons. They did, nevertheless, qualify this by noting
that such consideration would be unnecessary where the relevant plan had
clearly given effect to those matters, and thus applying an ‘overall judge-
ment’ approach “would not add anything to the evaluative exerc
（66）
ise”. As this
was the case here, the appeal was dismissed thus preventing the aquacul-
ture development from proceeding.
The above discussion highlights the complexity and interpretative prob-
lems that have beset the statutory ‘sustainable management’ purpose under
the RMA. The King Salmon decision from the highest court in New Zealand,
followed by the application of that decision by the lower courts to planning
and resource consent decision-making, has finally – after almost three dec-
ades – given clarity to the meaning and effect of s 5 of the RMA. It is ironic
that the government has now announced a full overhaul of the resource man-
agement system with new legislation to be enacted within the current parlia-
mentary term. It is highly likely this new legislation will be significantly dif-
ferent to the current regime, comprising a number of separate enactments
with different statutory purposes and objectives. It is of concern that much
of the jurisprudence developed over the last 30 years – particularly concern-
（64） R J Davidson Family Trust v Marlborough District Council［2017］NZHC
52,［2017］NZRMA 227 at［77］and［78］.
（65） R J Davidson Family Trust v Marlborough District Council［2018］NZCA
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ing the meaning and application of the sustainable management purpose of
the RMA – may become redundant if the contemplated reforms are imple-
mented.
5.2 Other general criticisms
5.2.1 Complexities and sophistication of the legislation
The RMA when initially enacted was 381 pages in length, comprising
some 433 sections and nine schedules. Initially a very large enactment, it has
been amended over 20 times since 1991, with the current Act now 836 pages
of closely textured type. In addition to its massive size, it is also a very so-
phisticated measure. It contains the complex ‘sustainable management’ pur-
pose（described above）, provided for decentralisation of many planning and
environmental functions to local government, and introduced a new ‘effects-
based’ environmental planning and management philosophy. A major ele-
ment was the provision of a vertically and horizontally integrated policy,
planning and decision-making regime which allocated a number of roles to
the three levels of government - central, regional and munici
（67）
pal. A multitude
of requirements, procedures and criteria apply to those exercising functions
and powers under the Act, including central government departments and
ministers, regional councils and their agencies, and city/districts councils
and their officers.
（67） See D Grinlinton, ‘Horizontal and Vertical Integration of Sustainability
into Policymaking, Planning and Implementation of Renewable Energy Pro-
jects—The New Zealand Model’, in V. Mauerhofer（Ed.）, Legal Aspects of
Sustainable Development : Horizontal and Sectorial Policy Issues（Springer In-
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Arguably the resource management structure was simply too complex
and sophisticated for rapid uptake and effective implementation throughout
New Zealand, particularly by smaller less well-resourced local authorities
and other agencies. This complexity is partially responsible for what may
be termed a ‘macro-level’ planning failure, primarily the absence for most
of the first 20 years of the Act of central government policy and guidance to
local authorities through ‘national environmental standards’ and ‘national
policy statements’.
Limited resourcing for the Ministry for the Environment, continually
changing policies of governments with different priorities and ideologies,
and most importantly, the neo-liberal ‘deregulation’ ideology that has perme-
ated successive governments since the mid-1980’s, have all played a part in
this. The failure of some councils to adopt newer approaches such as ‘effects-
based’ planning and resource management is one consequence of a lack of
formalised central government guidance. The slow pace of development and
great diversity of approaches and content with regional and territorial policy
and planning instruments is anot
（68）
her. Flowing on from that has been what
the Hon. Simon Upton describes as the “billowing costs of the plan making
process that sees armies of specialist advisers, consultants and lawyers as-
sembled to stake out ground in a hearing process that stands every chance
of being repeated - de novo – on appeal［to the Environment Co
（69）
urt］”.
（68） Hon. Simon Upton, Parliamentary Commissioner for the Environment,
‘RMA Reform: Coming Full Circle’, RMLA Salmon Lecture 2020, Auckland,
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5.2.2 Declining environmental outcomes
Another criticism has been that, after 30 years of operation, the resource




Declining fresh-water quality, the consequences of agricultural activities
on land and water and the atmosphere, urban pollution and waste issues, and
the impacts of greatly increased tourism on wilderness and pristine areas
are all examples of environmental deteriorat
（71）
ion. The counter-argument is
that environmental deterioration would be a lot worse if the RMA regime
had not existed, but this is hard to prove. It is claimed that “both local and
central government have been reluctant to impose the restrictions necessary
to deliver on the RMA’s ambit
（72）
ion”. At the higher level, this is partially a con-
sequence of the strength of private property rights under our legal, political
and economic system, and partially a result of government actively encour-
aging the development of natural resources for the economic and social
benefits that they br
（73）
ing. It is also arguably a consequence of the ‘weak sus-
tainability’ approach being applied through the now discredited ‘overall
（70） NZ Govt., Ministry for the Environment & Stats NZ, New Zealand’s En-
vironmental Reporting Series : Environment Aotearoa 2019（MfE, Wellington,
2019）, esp Part 2 : ‘Themes and Issues’, p 11 et seq. The Report is available
at https ://www.mfe.govt.nz/publications/environmental-reporting/environ
ment-aotearoa-2019.
（71） Upton, op. ct. n 68, 26 ; Randerson Report, op. ct. n 8, 1416.
（72） Upton, op. cit. n 68, 3.
（73） See the thought-piece by Stephen Knight-Lenihan, ‘Ecological decline
can no longer prop our economy’, Ideas Room, Newsroom, 22 February 2021,
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broad judgment’ approach, which also encouraged environmental trade-offs
and biodiversity offsetting practices in decision-making（as discussed above
at［5.1］）.
Declining freshwater quality is an area that has had a particular focus, with
several recent instances of serious illness and death linked to polluted fresh-
water in New Zealand. In 2016 an estimated 5,500 of the 14,000 inhabitants
of the town of Havelock North become ill from polluted town water supply,
45 people were hospitalised, and the outbreak may also have contributed to
three dea
（74）
ths. In February 2021, residents of parts of Dunedin City were
warned not to drink tap water after testing indicated lead contamination at
40 times acceptable lev
（75）
els. A recent Ministry for the Environment report has
noted that there are a number of concerns around deteriorating freshwater
resources in New Zealand. These include threats to native freshwater spe-
cies and ecosystems; pollution from urban, farming and forestry activities ;
impacts of changed water flows through man-made activities such as drain-
age; and the effects of climate change on water quality through increasing
drought, soil degradation and glacial retr
（76）
eat.
（74） Government Inquiry into Havelock North Drinking Water, Report of the
Havelock North Drinking Water Inquiry : Stage 1,（DIA, Wellington, May
2017）, para［1］, available at https ://www.dia.govt.nz/Stage-1-of-the-Water-
Inquiry#Report-1 ;
（75） V Elder, ‘Lead in water found at 40 times acceptable level’, Otago Daily
Times, 4 February 2021, available at https ://www.odt.co.nz/news/dunedin/
residents-offered-blood-tests-lead
（76） Ministry for the Environment & Stats NZ, New Zealand’s Environmental
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Water bottling for export is also an area of concern as such industries are
increasingly being developed based on generous and low-fee water permits
that were often initially intended for agriculture and domestic use. Local
communities, including Māori, are concerned that such activities are squan-
dering a valuable resource to enrich corporations that are often based over-
seas. The recent case of Te Rūnanga o Ngāti Awa v Bay of Plenty Regional
Coun
（77）
cil concerned objections to the expansion of a water bottling plant by
a local subsidiary of a company based in China. Local Māori were concerned
at the impacts of the proposal on the cultural and spiritual values of the water
resource, and their role as ‘Kaitiaki’（guardians）of the natural resources of
the area. There was also concern about the water take of over one million
cubic metres annually, and over 1.3 billion plastic bottles per year to be
manufactured and filled with water for export over the 25-year life of the per-
mit. The cultural concerns were dismissed by the court, and the end use pol-
lution potential of billions of plastic bottles was held to be outside of the
scope of matters that a decision-maker could consider under the RMA.
Applying sustainability to mining and fossil fuel use has been another area
of criticism. There is no requirement for the Minister of Energy to apply
‘sustainability’ considerations to the allocation of extraction rights in miner-
als and petroleum under the CMA, although the impacts of mining on the
surrounding physical environment are considered under the RMA as re-
source consents are required for the effects of mining on land, air and water.
However, it has been held that the downstream impacts of fossil fuel use on,
for example, greenhouse gas emissions, are not able to be considered by
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decision-makers in applications for resource consents under the R
（78）
MA.
5.2.3 Restrictions on public participation
The RMA’s original intent to allow wide public participation in policy-mak-
ing, planning and decision-making on specific developments has not been
realised. The escalating costs of legal representation and litigation discour-
ages participation, and most people and environmental interest groups are
ineligible for state-funded legal
（79）
aid. The courts have rejected arguments for
a general ‘costs exception’ rule in environmental litigation, although in some
cases they have made reduced costs awa
（80）
rds, or declined to award costs
against public interest gro
（81）
ups.
The other main reason limiting broad public participation in resource con-
sent applications is the progressive narrowing through amendments to the
RMA of ‘open access’ to the hearings and appeals processes for resource
consents. One of the guiding principles of the RMA was to allow wider par-
ticipation in environmental and resource management matters, including in
applications for resource consents, on the basis that this would lead to more
informed and durable decision-mak
（82）
ing. In practice this intent has not been
（78） Greenpeace New Zealand Inc v Genesis Power Ltd［2008］NZSC 112,
［2009］1 NZLR 730（SC）at［62］, and West Coast ENT Inc v Buller Coal Ltd
［2014］1 NZLR 32（SC）esp at［168］［176］.
（79） See Legal Services Act 2011（NZ）, ss 10（2）, and 11 ; Legal Services
Regulations 2011, regs 5 and 6.
（80） Peninsula Watchdog Group（Inc）v Coeur Gold New Zealand Ltd［1997］
3 NZLR 463（HC）at 472475.
（81） West Coast ENT Inc v Buller Coal Ltd［2013］NZSC 133.
（82） See Discount Brands Ltd v Westfield（New Zealand）Ltd［2005］NZSC
17,［2005］2 NZLR 597（SC）at［25］per Elias CJ,［45］［46］and［50］per
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fully realised. As originally enacted, and for many years thereafter, the RMA
had a presumption of public notification of land use and development pro-
posals. Public notification was important as it opened the door to ‘any per-
son’ to make submissions, thus overriding the old legal standing require-
ments. The effect of non-notification was to preclude participation in the ap-
plication process by anyone who was not directly affected or who had no pro-
prietary or special interest affected by the application. Councils often exer-
cised their discretion against public notification, with non-notified applica-
tions consistently averaging over 95 per-c
（83）
ent of all resource consent applica-
tions. The primary motivation was to avoid protracted hearings which is a
strain on the human and financial resources of many councils. More re-
cently, the RMA was further amended to make it clear that notification was
discretionary, effectively reducing even more the opportunity for broad pub-
lic participation in consent hearings, and decision-mak
（84）
ing. Consequently
many potential submitters may not become aware of a significant proposal
until it is a fait accompli. It is not surprising that the issue has aroused con-
siderable and continuing debate.
6. Current Environmental Law Reform
Since its enactment there have been perennial calls for reform of the
RMA. Many such calls have come from the centre-right political parties, frus-
Keith J, and［105］per Blanchard J.
（83） See, e.g., Ministry for the Environment Resource Management Act : Sur-
vey of Local Authorities 2012/2013（April 2014）at 32, Table 2.4.
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trated developers, property owners and investors. There has been a ten-
dency to blame all development failures – including declining water quality,
housing shortages, environmental pollution, and the infrastructure and de-
velopment costs – on the RMA. It is fair to say that the process has become
far more convoluted and expensive than was originally envisaged. Also, sig-
nificant environmental problems are becoming more apparent, including
water quality issues, agricultural mismanagement leading to land and water
degradation, impacts of population increase, the effects of high-volume tour-
ism, and climate change. Many of these issues are, of course, caused by ex-
ternal factors well beyond the ambit of the RMA. Regardless of the merits
of the criticisms, the RMA has become a convenient ‘lightning rod’ for the
frustrations and dissatisfactions of developers and investors on the one side,
and for those seeking greater protection for the environment on the other.
RMA reform has become a major political issue in recent years, with many
political parties promising such reform leading up to the general election in
20
（85）
20. Thus, while the idea of ‘reform of the RMA’ appears to have broad
cross-party support, the form and content of such reform is far from settled,
given the very divergent ideologies and political agendas of the various po-
litical parties. It is likely that the upcoming reform process will be highly
politicised, strenuously contested and very protracted.
A number of reports on RMA reform have led up to the government’s an-
nounced reform process: these will now be briefly summarised.
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6.1 Environmental Defence Society（EDS）Reports
From 20172020 the EDS – a public interest organisation influential in en-
vironmental law reform and active in litigation – was engaged in a project to
investigate reform of the resource management syst
（86）
em. There were several
significant outputs, including a substantial report in December 2019 – A




• Complexity and fragmentation of the resource management system, in-
cluding efficiency and timeliness of decision-making ;
• Participation in planning and decision-making, including marginalisation
of Māori from such processes ;
• Market-led economic ethos encouraging economic growth and requiring
cost-benefit analysis focused on economic value as opposed to ecological
values in policy and decision-making ;
• Lack of higher level strategic and spatial planning ;
• Poor and declining environmental indicators for biodiversity, freshwater,
soil, coastal and marine areas, climate change impacts ;
• Urban-specific issues, including population pressure, urban limits, hous-
ing affordability, homelessness, urban congestion, loss of elite soils in
peri-urban areas, and declining infrastructure quality ; and
• Problems with coordinated and effective monitoring, compliance and en-
forcement.
The report recommended that the RMA be retained, but significantly re-
formed. It would comprise part of an expanded ‘suite’ of legislation, includ-
（86） See EDS, ‘RM Reform Project’, at https ://www.eds.org.nz/our-work/
rm-reform-project/
（87） EDS, Reform of the Resource Management System: A Model for the Future
（EDS, Auckland, 2019）（‘Model for the Future Report’）, at 7071. The report
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ing a Local Government and Infrastructure Act, Protected Areas and Species
Act, Oceans Act, and Climate Change Response Act. An overarching ‘Future




The EDS modified its proposals in its subsequent Urban Context Rep
（89）
ort.
This report proposed a new Environmental Stewardship and Planning Act
（ESPA）to replace the RMA. This measure would still combine decision-
making on land use, water, soil and air in one integrated structure, although
significantly reformed to address many of the criticisms of the RMA. A na-
tional ‘Urban Development Authority’ would be created to oversee large
scale urban development and renewal, and to implement spatial planning un-
der the new ES
（90）
PA. A ‘Futures Commission’ under the ‘Future Generations




The proposed ESPA would include a new ‘purpose and principles’ part fo-
cusing on driving positive social and environmental outcomes rather than
assessment of adverse effects. It would impose a comprehensive set of bio-
physical environmental limits, stronger recognition of urban planning and
design principles, and stronger recognition of Māori interests and Treaty of
Waitangi princip
（92）
les. The ‘sustainable management’ purpose of s 5 of the
（88） Ibid. 713.
（89） EDS, Reform of the Resource Management System : The Urban Context
（EDS, Auckland, 2020）（‘Urban Context Report’）, at https ://www.eds.org.
nz/our-work/rm-reform-project/
（90） Ibid. chapters 10 and 11.
（91） Ibid. chapter 12.
（92） Ibid. 78, 83101 and Appendix 2.
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RMA would be replaced with “… a more aspirational and wide-ranging col-
lection of outcomes: sustainability, resilience, liveability, health, and fairness
（93）
…”.
The inclusion of hard ‘environmental bottom lines’ in the core purpose
and principles of the ESPA appears to be an attempt to move environmental
planning and decision-making towards a stronger sustainability paradigm.
However, the extent to which this would be effective in achieving a ‘strong
sustainability’ ethos would depend upon the clarity and specificity of the en-
vironmental limits, and the balancing that would be required with other eco-
nomic, social and cultural imperatives, including Māori cultural and spiritual
claims and aspirations. Further, the suggested elements of the new ‘pur-
poses and principles’ seem quite vague and not easily amenable to scientific
evidence, legal proof and argument. Such vagueness in the definition of ‘sus-
tainable management’ in s 5（2）of the RMA was one of the contributing rea-
sons for the development of the fraught ‘overall judgement’ approach in ap-
plying that statutory purpose to planning and decision-making.
Other recommendations for the new ESPA include creation of a single
‘National Environment Plan’; combined planning instruments incorporating
both regional and municipal-level planning in one format ; and a simplified
and streamlined consenting process with clearer criteria and processes for
greater certainty and less discretionary decision-making. There are many
other recommendations, and details of these can be found in the Urban Con-




（94） EDS, Reform of the Resource Management System : The Urban Context –
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6.2 The Resource Management Review Panel Report（‘the Randerson Re-
port’）
On 24 July 2019 the Minister for the Environment（Hon. David Parker）
appointed a retired judge, Hon Tony Randerson QC, to chair a Resource
Management Review Panel of six persons representing a range of expertise
and backgrounds. This evoked a sense of déjà vu in many observers who re-
called the RMLA process three decades earlier, when the same Tony
Randerson QC also chaired the Review Group on the Resource Manage-




Completed in June 2020, the Randerson Rep
（96）
ort highlighted what it saw as
the main environmental and systemic challenges driving the review. These
echoed the problems identified by EDS in its reports, and included increas-
ing pressure on the natural environment ; the impacts of climate change ;
wider environmental decline; insufficient provisions for Māori participation
and contribution to environmental management and decision-making ; and




The Report contained a number of key recommendations. First, it rejected
calls that land use planning and environmental protection should be sepa-
rated into two distinct legislative regimes. Instead it recommended retention
19.
（95） AP Randerson QC and others, Report of the Review Group on the Re-
source Management Bill（Ministry for the Environment, Wellington, 11 Feb-
ruary 1991）.
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of an integrated planning and environmental protection system under a re-
named ‘Natural and Built Environments Act’（NBEA）.
Secondly, it proposed that the new Act would include a revised purpose
focused on ‘［enhancing］the quality of the environment to support the well-
being of current and future generations and to recognise the concept of Te
Mana o te Ta
（98）
iao’. This new purpose, it suggested, would shift the focus un-
der the RMA of managing the negative effects of resource use and develop-
ment, to identifying and promoting positive outcomes for the environment –
both natural and bu
（99）
ilt.
A third key recommendation was the inclusion of biophysical environ-
mental limits（or ‘environmental bottom lines’）to be included as a minimum
standard of compliance for planning and resource management decision-
mak
（100）
ing. These environmental limits would apply to（at minimum）: the qual-
ity, level and flow of fresh water; the quality of coastal water ; the quality of
air; the quality of soil ; and the quality and extent of terrestrial and aquatic
habitats for indigenous spec
（101）
ies.
A fourth area concerned improving the efficiency and effectiveness of the
policy and planning architecture. The Report recommended stronger na-
（98） Ibid. 23, 7475. Te Mana o te Taiao is a Māori expression of ‘sustainabil-
ity’, that would be defined in the NBEA as ‘the importance of maintaining the
health of air, water, soil and ecosystems and the essential relationship be-
tween the health of those resources and their capacity to sustain all life’ : p.
74, para［115］.
（99） Ibid. 5657, and 74, paras［111］［113］.
（100） Ibid. 42, para［3］, 65, para［76］, 78, paras［127］［129］, and draft s 8
‘Environmental Limits’.
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tional direction from the government, including rationalising existing ‘na-
tional policy statements’ and ‘national environmental standards’ and ‘national
planning standards’ and regulations under the RMA into one combined
document, together with further mandatory national direction on a number
of specific matters, includ
（102）
ing:
• ensuring compliance with the ‘environmental limits’ in the proposed s 8
（2）（b）already discussed above ;
• protecting outstanding natural features, landscapes, significant indige-
nous vegetation and flora and fauna of national significance ;
• specifying methods to enhance and restore ecosystems and indigenous
biodiversity and species ;
• specifying how to respond to natural hazards and climate change ; and
• detailing how the principles of the Treaty of Waitangi should be given
effect to by those exercising functions and powers under the A
（103）
ct.
At the local government policy and planning level, the multitude of re-
gional and territorial policies and plans would be rationalised into combined
plans at the regional level that would bring together the content of regional
policy statements, and regional and district plans into one combined plan-
ning instrument for each region. The process for preparation of these ‘uni-
tary’ plans would be streamlined and standardised to achieve greater effi-
ciency, time and cost gains over the current disjointed and individual ap-
proach of the numerous local authorities throughout the coun
（104）
try. Instead of
over 100 local government planning instruments currently under the RMA,
this would be reduced to just
（105）
14.
（102） Ibid. chapters 78.
（103） Ibid. chapter 7, esp. pp 201220.
（104） Ibid. chapters 89.
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Fifthly, the Report recommends a new ‘Spatial Planning Act’（SPA）that
would provide for a more strategic approach to terrestrial and coastal plan-
ning. The SPA would incorporate long-term strategic integration of functions
under the proposed NBEA, and existing high-level institutional and strategic
planning regulation such as the Local Government Act 2002, Land Transport
Management Act 2003, and Climate Change Response Act 2002（including
the ‘Zero Carbon’ amendments of 20
（106）
19）. The proposed SPA contains some
of the higher-level strategic elements of the EDS’s proposed Future Genera-
tions Act. Under the combined framework of the NBEA and SPA, spatial
planning would occur at the regional level, requiring the preparation of Re-
gional Spatial Strategies（RSSs）that would set long-term（30-years plus）ob-
jectives for urban growth and land-use, climate change response, and infra-
structure development.
The Report also includes a number of recommendations to improve en-
gagement with, and participation by, Māori. This would mainly occur
through measures already mentioned, such as giving stronger effect to the
principles of the Treaty of Waitangi in the NBEA and the inclusion of ‘Te
Mana o te Taiao’ in its core purpose, new national direction on how the prin-
ciples of the Treaty are to be given effect to, and greater participation by
Māori in preparing RSSs and resource management decision-making gener-
ally. A ‘National Māori Advisory Board’ would be established to advise cen-
tral and local government and to assist with establishing partnerships be-
（105） Randerson Report, op. cit. n 8, at 236, para［70］. For current numbers
of local authorities, see Local Government New Zealand, ‘Local Government
in New Zealand’, at https ://www.lgnz.co.nz/local-government-in-nz/







404（404） 法と政治 72巻 1号 （2021年 5月）
tween Māori and local governm
（107）
ent.
Finally, a third new enactment – a ‘Managed Retreat and Climate Change
Adaptation Act’ – is recommended to address the legal and technical issues
arising from climate change, including ‘managed retreat’ to adapt to inunda-
tion of land from sea-level rise, and to provide funding mechanisms for t
（108）
his.
A full analysis of the many other recommendations in the Report is beyond
the scope of this article.
6.3 The Hon Simon Upton, Parliamentary Commissioner for the Environ-
ment.
Three months after the publication of the Randerson Report a third signifi-
cant contribution to the RMA reform debate came from the Parliamentary
Commissioner for the Environment（PCE）, the Hon. Simon Up
（109）
ton. In yet
another curious ‘planetary alignment’ Simon Upton had been the Minister
for the Environment in November 1990 who had appointed Tony Randerson
QC to Chair the earlier Review Group on the Resource Management Bill
that led to the enactment of the RMA. In his 2020 Salmon Lecture, however,
he advanced a different approach to reform of the environmental and re-
source management system than that contained in the Randerson Report.
The PCE was in agreement with several of the recommendations in the
Randerson Report, including the continuation of an integrated approach to
（107） Randerson Report, op. cit. n 8, ch 3, at 976116.
（108） Ibid. 187191.
（109） Parliamentary Commissioner for the Environment, Hon. Simon Upton,
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land use planning and environmental protection, the introduction of manda-
tory environmental limits, regional spatial strategies, and combined regional
and district level pl
（110）
ans. He disagreed, however, with recommendations in
both the EDS reports and the Randerson Report to repeal the RMA and re-
place it with several different enactments to address various issues. He was
of the view that the problems that had led to a review of the RMA system
could be addressed by retaining the RMA, but with various amendments and
simplification of the policy, planning and consenting structure within that
Act.
Before describing these changes, the PCE made a number of observa-
tions demonstrating that the RMA was not primarily to blame for many of
the problems attributed to it. He noted that some of the cumbersome plan-
ning approaches under previous planning legislation had simply been al-
lowed to continue by a combination of lack of central government guidance,
and under-resourced local authorities. He also noted that many of the prob-
lems of water and land degradation, and decline in biodiversity, were the re-
sult of more intensive agriculture, expanding tourism, and population in-
creases, rather than the RMA. Many of the conflicts for land and natural re-
sources arose from the tension between strongly asserted private property
rights and higher-level community and public interest concerns about envi-
ronmental protection and ecological integr
（111）
ity:
Many of the environmental imperatives set out in the［RMA］were never go-
ing to be met without impinging on peoples’ perceived rights to use their
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contentious. Repealing the Act won’t make that conflict go away.
He noted that the failure of central government and local authorities to
make hard decisions, including infringing on the traditional sanctity of prop-
erty rights, was one of the main reasons for some of the alleged ‘failures’ of
the RMA.
One of the main criticisms by the PCE of both the EDS and Randerson
Report approaches, are their suggestions to place ‘outcomes’ rather than ‘ef-
fects’ at the forefront of the statutory purpose of any replacement for the
RMA. He refers specifically to the Randerson Report formulation of the core
purpose of the NBEA（“［to］enhance the quality of the environment to sup-
port the wellbeing of present and future generations and to recognise the
concept of Te Mana o te Taiao”）, and the broad definition of environment
that includes ecosystems, people and communities and natural and built en-
vironme
（112）
nts. He suggests that the breadth and vagueness of such a core ob-




Simply calling for the achievement of positive outcomes for an environment
framed as broadly as this is little more than a wish that all will be well with
the world. This may be appropriate language for a statute, such as the Local
Government Act, that seeks to define institutions and their roles. But it does-
n’t lend itself to a world of legal duties, rights and responsibilities which ad-
dress very different sorts of biophysical, social, cultural and economic cir-
cumstances.
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veloped under the RMA with the broad interpretation of the ‘sustainable
management’ purpose in s 5, especially when applied to decision-making
through the ‘overall broad judgment’ approach. The possibility of imposing
stronger ‘environmental bottom lines’ under the RMA system（albeit
through national policy statements planning instruments）was only reas-
serted with the 2014 King Salmon decision in the Supreme Court. Simon
Upton suggests that a new statutory regime under a measure such as the
proposed NBEA with such a vague and ‘all-encompassing’ statutory purpose
would – notwithstanding the inclusion of some ‘environmental limits’ that
would be linked back to the vague statutory purpose – result in a reopening
of “a balancing approach whose results will give no priority to the envi-
ronm
（114）
ent”. This would clearly be closer to a ‘weak sustainability’ approach.
Instead the PCE proposed a much stronger – or ‘deep sustainability’ – ap-
proach through judicious amendment of the RMA. He suggests elevating
the matters in the existing s 5（2）（a）（c）to more directly constitute the pri-
mary purpose of the Act. Thus ‘sustaining the potential of the natural envi-
ronment to meet the reasonably foreseeable needs of future generations’,
‘safeguarding the life-supporting capacity of air, water, soil and ecosystems’,
and ‘avoiding, remedying or mitigation adverse effects of activities on the
natural environment’ would all become the first priority of those exercising
powers and functions under the Act. The existing ‘management function’ in
s 5（2）, RMA（promotion of peoples and communities social, economic, and
cultural wellbeing, and their health and safety）would be a secondary ele-
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‘ecological’ elements. The revised s 5 would also include providing for the
allocation of public freshwater resources, air and coastal space, and provi-
sion for spatial planning. A number of supplementary sections in a revised
Part 2 of the RMA would include a section mandating ‘Environmental Limits’
be set by regulation（as proposed in the Randerson Report）; giving effect to
the Treaty of Waitangi and matters of national importance in relation to
Māori; and a revamped set of matters of national importance for the use, de-
velopment and protection of both the natural and built environments. Spe-
cific statutory protection would be included for certain places including




Justifying this much stronger formulation of the sustainability purpose of
the RMA, the PCE sta
（116）
tes:
［I］t is no longer reasonable or credible to organise our economy and society
on a basis that regards natural capital as infinitely substitutable. ….
Protecting the remaining integrity of our biophysical life-support systems has
to be hardwired as the foundation of any future economy or future narratives
about wellbeing. The unprioritized nature of the Review Panel’s drafting fails
to do this despite its good intentions.
In his paper the PCE also makes the point that many of the recommenda-
tions by the EDS and in the Randerson Report, such as greater engagement
and participation byMāori, improved national guidance and direction, spatial
planning, simplification of planning instruments and decision-making, and
addressing specific issues like managed retreat in the face of sea-level rise,
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could be achieved under a simplified and judiciously amended RMA. This
would also avoid the jettisoning of 30 years of practice and jurisprude
（117）
nce.
6.4 Government proposals for reform
The Environment Minister, the Hon. David Parker, announced on 10 Feb-
ruary 2021 that the government would repeal and replace the R
（118）
MA. This
was not unexpected given it was one of the policies in the Labour Party’s suc-
cessful election campaign in 2020, and the government had received the
Randerson Report in June, 2020 containing comprehensive recommenda-
tions for such repeal and replacement.
The government appears to intend to follow very closely the recommenda-
tions in the Randerson Report, including the replacement of the RMA with
the proposed NBEA. They also intend to enact a Strategic Planning Act “to
integrate with other legislation relevant to development, and require long-
term regional spatial strategies”, and a Climate Change Adaptation Act
（CCAA）to address the “complex issues associated with managed retreat”
resulting from climate change induced sea-level rise.
In the announcement the Environment Minister highlighted the urban
housing and infrastructure problems, deteriorating water quality, diminish-
ing biodiversity, and climate change issues as the primary drivers of the
need for reform. He also gave a timetable for the reforms, including the in-
troduction into Parliament of the new NBEA, SPA and CCAA by the end of
2021, and enactment by the end of 2022.
（117） Ibid. 11.
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Given the immensity of the task, including the need for extensive consul-
tation with numerous agencies, experts, corporates, NGOs, Māori and other
stakeholders, these timetables would seem to be highly ambitious. Further-
more, the very credible and persuasive submissions by the PCE, recom-
mending inter alia the retention of a simplified and appropriately amended
RMA, suggest the changes will be highly contested and subject to ongoing
modifications as the law reform process gathers pace.
7. Conclusions
New Zealand has a long history of innovative and experimental social and
legal reform. The resource management law reform process in the late
1980’s and early 1990’s continued this tradition. The RMA in 1991 was
ground-breaking as the first attempt in any comparable jurisdiction to inte-
grate the international normative principle of sustainable development into
enforceable domestic environmental and planning legislation. The measure
held early promise with a core purpose in s 5 to promote the ‘sustainable
management of natural and physical resources’. The formulation of that pur-
pose appeared to incorporate a ‘strong sustainability’ ethos in environmental
and natural resource management policy, planning and decision-making.
That early promise was diluted by a lack of central government policy guid-
ance, the cumbersome and diverse policy-making and planning approaches
followed by many local authorities, and by the courts in a number of deci-
sions that reduced the effect of the core purpose that was intended to place
ecological values at the apex. Instead a ‘weak sustainability’ approach that
allowed a ‘balancing approach’ and trade-offs between social, economic, cul-
tural and ecological matters took root. The so-called ‘overall judgment ap-
論
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proach’ was applied by policy-makers, planners, decision-makers and the
courts from the mid-1990’s through to 2014 when the King Salmon decision
of the Supreme Court placed constraints on that approach and reasserted to
some extent the ecological sustainability elements of the statutory purpose.
The Court rejected recourse to an ‘overall judgment’ if it meant overriding
validly promulgated environmental policies and planning rules that re-
stricted development in the interests of environmental protection and eco-
logical preservation. Thus the Court held that it was possible to create ‘envi-
ronmental bottom lines’ through the policy-making and planning architec-
ture of the Act.
Apart from the complexity and uncertainty of meaning of the s 5 purpose,
the RMA has faced many other criticisms. Complexity of the legislation and
its many parts; cumbersome, time-consuming and expensive processes for
planning and decision-making on granting resource consents ; restrictions
on private property rights; declining environmental and biodiversity indica-
tors; increasing restrictions on universal access to the plan-making and de-
cision-making processes; the effects of climate change; inadequacies in con-
sultation withMāori and their participation in the system; and miscellaneous
other problems and ‘failures’ have been blamed on the RMA. Some of these
complaints are justified. Many are not, including environmental conse-
quences from the pressures of population increase, dramatically increased
tourism, climate change, and failures of both central and local government
to apply the RMA as originally intended. Nevertheless, there has been an in-
creasing chorus of politicians, corporations, organisations and individuals
calling for reform of the environmental and planning system. While there
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sensus on how to reform the system, what needs to change, and what the
desired outcomes should be.
A number of reports and recommendations have grappled with these is-
sues, including those prepared by the EDS, the Randerson Report commis-
sioned by the government, and contributions by informed commentators
such as the Parliamentary Commissioner for the Environment. There is a
noted divergence of opinion between the government, which appears intent
on implementing most of the recommendations in the Randerson Report, and
the PCE who argues that the broad and vague aspirations set out in the pro-
posed purposes of a new act（the NBEA）would perpetuate the now-discred-
ited ‘overall judgment’ approach to planning and decision-making that devel-
oped under the RMA. The ideological contest appears to be mainly between
the Randerson Report recommendations that could result in a continuation
of a ‘weak sustainability’ approach that beset the RMA for many years, and
a ‘strong sustainability’ approach advocated by the PCE, that places ecologi-
cal sustainability considerations at the forefront of the statutory purpose of
a simplified and judiciously amended RMA, or its replacement.
Whatever approach prevails, it is the view of this writer that New Zealand
should once again be bold and innovative in its social and legal reform, and
clearly and unequivocally institute a ‘strong sustainability’ approach in its re-
formed environmental and resource management legislation. Whether that
is through a simplified and reconfigured RMA, or through a new statutory
vehicle with a different name, is of little matter. What is critical is that our
lawmakers provide clear statutory direction and workable processes, to en-
sure that “the remaining integrity of our biophysical life-support syste
（119）
ms” is
protected and that environmental management and ecological processes are
論
説
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enhanced to ensure the sustainability of our environment, and that the needs
and options of future generations of all species on Earth are preserved.
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Integrating Sustainability into Environmental Law
―New Zealand’s 30-year ‘Experiment’.
David Grinlinton
Sustainability is a normative principle that now underlies many interna-
tional treaties and initiatives concerning environmental protection and the
use and development of natural resources. The challenge has been to im-
plement this principle by effective action, both internationally, and domesti-
cally by states. The latter is the focus of this article, which examines the last
three decades of environmental law reform in New Zealand. These reforms
reflect a long tradition of ambitious social and legal reform in that country.
The Resource Management Act 1991（NZ）ushered in a dramatically re-
formed system of environmental protection and natural resource manage-
ment based on the statutory purpose of ‘sustainable management of natural
and physical resources’. This purpose is defined in the Act, and imple-
mented through a regulatory framework facilitating formal government pol-
icy, enforceable rules, and decision-making processes in relation to environ-
mental protection and the use and development of natural resources. Other
natural resource legislation has progressively incorporated sustainability
objectives.
There have been some successes and some failures with these reforms.
On the positive side, matters of environmental protection and sustainable
use and development of natural resources have come to the forefront of pol-
icy, planning and decision-making. Environmental interest groups have
greater opportunity to have their concerns heard, and Māori have a broader
participatory role in planning and decision-making. There is a stronger sys-
tem for enforcement, including strict and vicarious liability, corporate liabil-
ity, meaningful financial penalties, and the possibility of imprisonment for
serious offences. On the negative side the legislation has been criticised as
too complex, and the meaning of the crucial core concept of ‘sustainable
論
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management’ has been uncertain and the subject of continuing litigation.
Aspirations for greater transparency, open access to environmental justice,
and broad participation in planning and decision-making have not been fully
realised. Declining environmental outcomes have also become increasingly
apparent, despite the incorporation of sustainability as a core purpose of the
legislation.
These failures have resulted in calls for a full review of the environmental
and natural resource management system, and a law reform process to
overhaul New Zealand’s environmental law is now taking place. A number
of reports and recommendations have been produced, manifesting some
quite diverse approaches. The law reform process is therefore likely to be
protracted, and the various proposed options strongly contested. The last
part of this article critically examines the current reform proposals. One
view is that the law reform options favoured by the current government
may result in similar uncertainty over the core purpose of any new environ-
mental legislation, and ineffective implementation leading to a continuing
decline in actual environmental outcomes.
The final observation is that experimentation in the New Zealand ‘labora-
tory’ of legal and social reform continues. This article provides an interest-
ing case study on environmental law and policy reform in an era of rapidly
escalating environmental concerns, such as declining biodiversity, declin-
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